ANTI- CORRUPTION REGULATION AND ITS IMPACT
ON THE EMPLOYMENT IN THE PUBLIC
ADMINISTRATION (IN ITALY)

PROF. MARCO ESPOSITO

UNIVERSITY OF NAPLES «PARTHENOPE»
SARAJEVO, 23.07.2019

In Italy, the view that the fight against corruption was an objective of “vital importance”
developed when the first data emerged which showed that the phenomenon of administrative
corruption had a heavy impact on the State budget.

The link between anti-corruption legislation and the regulation of administrative posts exists
mainly because the Prevention of corruption wants to avoid the entry in public positions of
dubious impartiality person.
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ITALY HAS RATIFIED ALL THE RELEVANT CONVENTIONS, ALBEIT WITH GREAT DELAY. IT BEGAN WITH
L. 190/2012 “PROVISIONS FOR THE PREVENTION AND REPRESSION OF CORRUPTION AND ILLEGALITY
IN PUBLIC ADMINISTRATION” , WHICH AFFECTS PREVIOUS LEGISLATIVE PROVISIONS

ANTI-CORRUPTION LEGISLATION
Law 190/2012 (guidelines)
Law 241/1990 on administrative
transparency
Law 165/2001 Consolidate law on

public employment

BY THIS LEGISLATION ARE
DEFINED:
The Subjects
Their roles whitin the PA
Include authorities responsible for
the prevention or combating of
corruption
The instruments to archive the
objectives

DPR 62/2013
Legislative Decree 97/2016
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Among the measures introduced by the anti-corruption law, many have
had an impact on the dynamics of public employment and, in particular,
on the physiognomy of management roles and the assignment of
positions; for this reason has been amended D.lgs. n. 165/2001 (called
Consolidate law on public employment).

The justification for the decision to create a link between anti-corruption
legislation and the regulation of administrative position (especially the
managerial positions) was found in the fact that the Prevention of
corruption shall be achieved by ensuring that persons in situations which
cast doubt on their impartiality are not able to enter and remain in public
positions.
4

❖ SUBJECTS
ANAC

• ANAC → The law identifies the National Anti-corruption Authority and the other bodies
responsible for carrying out control activities in a manner which ensures coordinated action,
of preventing and combating corruption and lawlessness in public administration.
The functions of the Authority shall be advisory, supervisory and control functions.

• Powers → the Commission shall exercise supervisory powers by requesting news,
information, documents and documents from the PA, and orders the adoption of acts or
measures required by the plans and rules on the transparency of the administrative activity,
or the removal of behaviors or acts contrary to the plans and rules on transparency.
• Transparency → the Commission and the administrations reporting their measures on
institutional websites.
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❖ THE DEPARTMENT OF THE CIVIL SERVICE
• Coordinate the implementation of national and international anti-corruption and illegal
public administration strategies;
• Promote and define common standards and methodologies for the prevention of
corruption, consistent with international guidelines, programs and projects;
• Prepare the National Anti-Corruption Plan;
• Define standard models of the information and data necessary for the attainment of the
objectives of the law, according to modalities that allow their management and analysis
computerized;
• Define criteria to ensure the rotation of managers in sectors particularly exposed to
corruption and measures to avoid duplication of duties and overlapping of nominative
positions.
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❖ PUBLIC CENTRAL ADMINISTRATIONS
Central government defines and communicates to the Department of Civil Service:
• Corruption Prevention Plan that provides an assessment of the different levels of office
exposure to the risk of corruption and indicates organisational actions to prevent the same
risk;
• Appropriate procedures for selecting and training, in cooperation with the Higher School of
Public Administration, employees who are called upon to work in sectors particularly
exposed to corruption, including, in the same sectors, the rotation of managers and
officials.
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❖ RESPONSIBLE FOR PREVENTION AND CORRUPTION
• The Responsible is a natural person, identified by the government bodies of public
administrations and by persons bound by the rules on the prevention of corruption;
• Proposes the three-year anti-corruption plan to be adopted by the policy-making body by
31 January each year;
• Not later than 31 January, each year, it shall establish appropriate procedures for selecting
and training employees to operate in sectors particularly exposed to corruption.

• Not later than 15 December, each year, the manager identified as responsible shall publish
on the administration’s website a report showing the results of the activity carried out and
forward it to the political guidance body of the administration. In cases where the policymaking body so requests or where the manager considers it appropriate, the latter shall
report on the activity.
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INSTRUMENTS
❖Corruption prevention plan
and three-year plan to
prevent corruption in other
PPAA
Central administrations define it
and transmit it to the
Department of the civil service.
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PURPOSE:
• Identify the activities, including those referred to in paragraph 16, in which the risk of
corruption is higher, including by taking on board management proposals;
• Provide, for activities identified under a), training, implementation and control mechanisms
for decisions to prevent the risk of corruption;
• Provide, in particular with regard to the activities identified under point a), information
obligations towards the person responsible for supervising the operation and compliance of
the plan;
• Monitor compliance with time limits, provided by law or regulations, for the conclusion of
proceedings;
• Monitor the relationship between the administration and those who enter into contracts
with it or who are interested in authorisation, granting or granting economic advantages of
any kind, also by verifying any relationship or affinity between the owners, directors,
members and employees of the same entities and the managers and employees of the
administration;
• To identify specific transparency obligations that are additional to those provided for by law.
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THE RULES ON ANTI-CORRUPTION HAVE ALSO CHANGED
THE PROVISIONS ON THE LABOUR ORGANISATION

THE NEWS…
•

•

•

Code of conduct for employee: the
Government establishes a code of
conduct in order to ensure the
quality of services, the prevention of
corruption, the respect of
constitutional duties of diligence,
loyalty, impartiality and exclusive
service to the care of the public
interest;

Prevention of the phenomenon: is
estlabished who cannot be part of
commissions or offices;

• Protection of employee reporting
unlawful, called Whistleblowing.
• Employee’s rotation

… AND THE CHANGES.

Incompatibility and charges: are
identified some assignments
prohibited to the employees of PA;
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❖ CODE OF CONDUCT FOR EMPLOYEE
(DPR 62/2013)

•

The Government establishes a
code of conduct for EMPLOYEE
in order to ensure the quality
of services, the prevention of
corruption, the respect of
constitutional
duties
of
diligence, loyalty, impartiality
and exclusive service to the
care of the public interest.

The code contains a specific
section dedicated to the duties
of the managers, linked to the
assigned functions, and in any
case provides for the
prohibition for all employees
to ask or accept, in any way,
fees, gifts or other utilities, in
connection with their
performance of their
obligations, except some gifts,
of moderate value and within
the limits of normal relations
of courtesy.
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• Each public administration shall, by open procedure, an own code of conduct which
integrates and specifies the code of conduct established by the Government.
• The monitoring of compliance with the codes is the responsibility of the managers
responsible for each structure, internal control structures and disciplinary offices.
• The PA organizes staff training activities for knowledge and correct application of
the codes.

• The breaches of codes entails disciplinary responsibility…
… Serious or repeated violations of the Code result in disciplinary dismissal.
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EXAMPLES
• Art.8, dpr 62/2013, Prevention of corruption
The employee shall comply with the measures necessary to prevent offences in the
administration.

In particular, the employee shall comply with the requirements of the anti-corruption plan,
shall cooperate with the person responsible for the prevention of corruption and, subject to
report to the judicial authority, report to its immediate superior any unlawful situations
in the administration of which it has become aware
• Art.10, dpr 62/2013, - Conduct in private relationships

In private dealings, including out-of-work relations with public officials in the exercise of their
function, the employee does not exploit, nor does he mention the position he holds in the
administration for to obtain benefits which are not his own and which do not assume any
other behaviour which may harm to the image of the administration.
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❖ INCOMPATIBILITY AND CHARGES
• The rules on incompatibility and overlapping of jobs and assignments have been tightened,
with the adoption of specific regulations to identify: according to criteria differentiated in
relation to the different professional qualifications and roles, the positions prohibited to the
employees of the PPAA and foreseeing the fiscal responsibility of the unduly paid employee;
• Transmission and publication: information on advice and assignments, as well as
information published by them in their publicly accessible databases by electronic means,
shall be transmitted and published in free downloadable summary tables in an open
standard digital format allowing the analysis and processing, including for statistical
purposes, of computer data;
• Employees who have exercised authoritative or negotiating powers on behalf of the PA
cannot, during three years since the termination of the employment relationship, working
with private company recipients of the PA’s activities.
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❖ MORE EXAMPLES
• May not be allocated as directors positions to someone who is (or have been in the
last two years) part of political parties or trade union organisations or which have
had continuous cooperation or advice with these organisations in the last two years
(art. 53 p. 1-bis D.lgs. 165/2001);
• Public administrations may not confer on employees tasks not included in office
duties and duties which are not expressly provided for or regulated by law or other
regulatory sources, or which are not expressly authorized (art. 53 p. 2 D.lgs.
165/2001);
• Employee may not carry out paid tasks which have not been conferred or previously
authorised by their administration. For the purposes of authorisation, the
administration shall verify the absence of situations, including potential, of conflict
of interest (art. 53 p. 7 D.lgs. 165/2001);
• PA may not confer paid assignments to employees of other public administrations
without the prior authorisation of the administration to which they belong (art. 53
p. 8 D.lgs. 165/2001).
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❖ PREVENTION OF PHENOMENON
Incompatibility for the prevention of corruption is introduced in the formation of
commissions and office assignments.

• Those who have been sentenced, even by a final judgment, for the crimes provided for
in the penal code (“Public officials crimes against public administration”);
• Cannot to be a member of committees, including secretarial committees, for access to
or selection for public use;
• Cannot to be assigned, even in managerial functions, to offices responsible for the
management of financial resources, the acquisition of goods, services and supplies, or
the granting or granting of subsidies, contributions, subsidies, financial aids or economic
benefits to public and private entities;
• Cannot to be part of the commissions for the selection of the contractor for the award
of works, supplies and services and for the award of economic advantages of any kind.
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❖ PROTECTION OF EMPLOYEE
REPORTING UNLAWFUL, CALLED
WHISTLEBLOWING (54 BIS 165/2001)
An employee who reports to the judicial
authority or to the Court of Auditors, or
who reports to his immediate superior
any unlawful conduct - of which he has
become aware by reason of his
employment relationship – cannot to be
penalised, laid off or subjected to a direct
or indirect discriminatory measure
affecting working conditions for reasons
directly or indirectly linked to the
complaint.
In the context of disciplinary proceedings,
the identity of the person making the
alert may not be disclosed without his
consent.
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❖ LET US SEE IN MORE DETAILS
• The public employee who, in the interest of the integrity of the public administration, informs
the person responsible for the prevention of corruption and transparency referred to in Article
1, paragraph 7 of the law of 6 November 2012, n. 190, or the National Anti-Corruption
Authority (ANAC), or complaint to the ordinary judicial or accounting authority, unlawful
conduct of which it has become aware by virtue of its employment relationship cannot be
sanctioned, demansionated, dismissed, transferred, or subjected to other organisational
measures having direct or indirect negative effects on the working conditions determined by
the report…
• The adoption of measures deemed retaliatory, as referred to in the first period, against the
person making the report shall in any case be communicated to ANAC by the person
concerned or by the most representative trade union organisations in the administration in
which they were established. ANAC shall inform the Department of the Civil Service of the
Presidency of the Council of Ministers or other guarantee or disciplinary bodies for the
activities and any measures of competence (art. 54 bis d.lgs. 165/2001);
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❖ LET US SEE IN MORE DETAILS
• ANAC, after consulting the Supervisor for the protection of personal data, adopts appropriate
guidelines on the procedures for the submission and management of reports. The guidelines
provide for the use of IT modalities and promote the use of encryption tools to ensure the
confidentiality of the identity of the reporting agent and the content of the alerts and related
documentation;
• It shall be for the public administration or the institution referred to in paragraph 2 to
demonstrate that the discriminatory or retaliatory measures taken against the reporting agent
are motivated by reasons unrelated to the reporting. Discriminatory or retaliatory acts
adopted by the administration or body shall be void;
• The notifier who is fired on the grounds of the alert is reinstated in the workplace pursuant to
Article 2 of Legislative Decree 4 March 2015, n. 23.
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❖ EMPLOYEE’S ROTATION
• Ordinary rotation: is a preventive measure
against hypotetical corruption phenomena (ex
190/2012), the PA must define and transmit to
the anac appropriate procedures to select and
train, in collaboration with the Higher School of
Public Administration, employees working in
sectors particularly exposed to corruption,
including the rotation of managers and officials
in the same sectors.
• Extraordinary rotation: is instead, a measure
resulting from corruption (ex 165/2001),
providing for rotation of staff in the event of the
initiation of criminal proceedings or other
corruptive behaviors.

• Not legislative provision but Anac guidelines –
not mandatory!

This mechanism was
introduced in 2013.
It’s important measure because
it tends to avoid creating
relationships from which
inappropriate dynamics can
arise.
Prevents the employee who is
engaged in the same tasks for
many years from being
subjected to pressure
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The rotation
obviously also affects
the training of
employees, because
they will have to have
transversal
competences that
allow their "use" in
more areas.
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What happens if the Prevention system is not enough?
When the employee does not comply with the legal obligations, his conduct may be
subject to disciplinary proceedings.
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❖ BASED ON THE GRAVITY OF THE INFRINGEMENT COMMITTED, THE
EMPLOYEE MAY COMPLY WITH (SIMPLIFIED LIST):

Verbal rebuke

Written rebuke
Fine

Suspension of service with no remuneration (variable time)
Dismissal with prior notice
Dismissal without prior notice
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❖

‘CAUSE SANCTIONS MUST RESPECT THE PRINCIPLES OF GRADUALITY AND
PROPORTIONALITY (BASED ON THE GRAVITY) THE SANCTIONS FOLLOW
PREDEFINED CRITERIA THAT TAKE INTO ACCOUNT:
The intent of the behaviour

Degrees of negligence
Imprudence or incompetence
The significance of the obligations infringed
The degree of damage (or danger) caused to the PA or its user
Presence of aggravating circumstances
Recurrence of disease
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❖ THE DISCIPLINARY PROCEEDING
• The content of d. lgs. 165/2011 has recently been the subject of more incisive interventions by
d. lgs. 75/2017, and also amended the disciplinary action.
This competence is now divided between the «person responsible for the structure in which the
employee is employed», who is responsible for examining minor infringements punishable by
verbal reprimand and «Office for Disciplinary Proceedings», which, on the other hand, is
responsible for judging «infringements punishable by a sanction higher than verbal reprimand»

In the first case the legislation makes the reference to collective contracts which will establish
«the corresponding disciplinary sanctions with regard to repeated and unjustified absences from
duty in continuity with the weekly rest and public holidays, as well as in cases of unjustified
collective absences during certain periods when it is necessary to ensure continuity in the
provision of services to users».
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❖ THE DISCIPLINARY PROCEEDING
• As regards the second procedure: the person responsible for the facility is called upon to
report immediately (or in any case, within a period of ten days) the employee’s conduct to the
disciplinary proceedings office, penalty the personal liability of the manager holding the
disciplinary action.
• Upon receipt of the notice, the disciplinary proceedings office must inform the employee of
the conduct, by handing over a note by hand, by mail, asking the employee to appear (with at
least 20 days' notice).

• From the date of the inform, staff must be employee’s rotation if are instituted a criminal
proceedings, or in the case of the employee being corrupted (dell’art. 16 c.1 lett. L quater,
d.lgs.165/2001).

• At this moment the employee has the right to be heard, with the assistance of a trade union
representative or a lawyer, after which the Office for Disciplinary Proceedings will decide “with
the act of archiving or imposing the sanction” within 120 days (from the inform).
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THE SUSPENSION, SUPERVISION MEASURES, IN THE FOLLOWING
CASE:
• Precautionary suspension during
disciplinary proceedings:
During the investigation of the facts
alleged to the employee which may be
punished by suspension of service or
remuneration, he may request removal
from work for a period of up to 30 days.

• Disciplinary proceedings and
criminal proceedings:
The employee may be suspended
from work if he is in detention. At
the end of this period, the PA can still
decide to extend the suspension
period until there is a final judgment.

• The employee may be suspended from
service without pay even if he is subject
to disciplinary proceedings for facts
closely related to work and which may
result in dismissal.

However,
the
disciplinary
proceedings will be suspended until
final judgment, unless he is arrested
because he has been in flagrante
delicto
of
embezzlement
or
corruption.
28

❖ ART. 55 QUATER D. LGS. 165/2001 , DISCIPLINARY DISMISSAL
• Among the most serious cases of infringements resulting in disciplinary dismissal, are
contained in Art 55 quarter.
In addition to the rules on dismissal for good cause or for justified reasons and without
prejudice to any other possibility provided for in the collective agreement, the disciplinary
sanction of dismissal in some cases applies, for example (what interests us now):
f) final criminal conviction, as a consequence of the perpetual ban by public offices;
f-bis) serious or repeated violations of codes of conduct;

f-quarter) the repeated violation of obligations concerning the provision of employment,
which led to the application, in the disciplinary proceedings, of the suspension from service
for a certain period.
In these case the dismissal is without prior notice.
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The order initiating the
disciplinary procedure, the
order suspending the
employee, and also that of
conclusion, must be
transmitted within 20 days of
their adoption to the
Inspectorate for the Public
Service by electronic means,
omitting, for obvious
purposes of privacy, the name
of the employee, which shall
be indicated by a code.
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WHAT YOU THINK ABOUT…?

What are best things of italian legislative provision?
Which you would like to adopt in your country?

What are your thoughts on this?
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